ANALYSIS OF THE DIGNITY NOT DETENTION ACT
By: Sophia Genovese, Managing Attorney, New Mexico Immigrant Law Center
This report provides an overview of immigration detention in New Mexico, explores who is detained and why, and exposes the human rights abuses and due process violations in each of New Mexico’s ICE detention facilities. This report examines the failures of the federal government, specifically the Department of Homeland Security, to address these problems. The report concludes with a legal analysis of the proposed Dignity Not Detention Act, which would require New Mexico public entities to cancel their ICE detention contracts, and finds that the legislation would withstand legal challenge. 
OVERVIEW OF IMMIGRATION DETENTION IN NEW MEXICO
New Mexico has three ICE immigration detention centers that have the capacity to detain up to 2000 people. The three facilities are the Cibola County Correctional Center (CCCC), the Otero County Processing Center (OCPC), and the Torrance County Detention Facility (TCDF). Each location also incarcerates people in criminal custody. The facilities have well-documented histories of inhumane living conditions, restricted access to legal counsel, inadequate health care, and even deaths, as described below. 
As of December 4, 2023, there are 1,639 people held in ICE custody in New Mexico. Nearly all individuals are recently arrived asylum seekers whose detention is discretionary under federal immigration law. Each facility is experiencing significant staffing shortages. As of June 2023, staffing levels at each of the facilities are as follows: 60% at OCPC; 68% at CCCC without temporary detailed staff from out of state (77% staffed with out of state, temporary staff); 66% at TCDF without temporary detailed staff from out of state (80% staffed with out of state, temporary staff). 
Each county contracts with ICE to detain people in immigration custody pursuant to an intergovernmental services agreement (IGSA). In turn, the counties enter into contracts with private contractors to operate the facilities. Each IGSA contains contract termination provisions. IGSAs are issued for several years. The current expiration dates for each IGSA are as follows: TCDF will expire on May 15, 2024; OCPC will expire on March 31, 2025; CCCC will expire on October 27, 2026. It is anticipated that each IGSA will be renewed, absent intervention. 
WHO IS DETAINED AND WHY
Legal service providers have observed that the vast majority of people held in New Mexico’s three immigration facilities are recently arrived asylum seekers who are transferred from the southern border. Under US law, the detention of asylum seekers who do not have criminal histories is not mandatory. ICE has the discretion to release asylum seekers from custody who do not pose security threats. New Mexico’s ICE facilities are considered low-risk facilities, and are only equipped to detain immigrants who do not pose a security risk.
The detention of asylum seekers is a discretionary determination made at the border, and this determination is frequently dictated by the availability of ICE bed space. Often, NMILC attorneys observe people with near-identical sets of circumstances and histories receive disparate treatment at the border, where one will be released on their own recognizance with instructions to return to an immigration court at a later date, while the other will be transferred to ICE custody. 
This arbitrary decision, however, has tremendous consequences, including impacting the chances of whether someone will ultimately be able to stay in the United States.
If someone is detained in ICE custody, they are far less likely to obtain legal counsel and far more likely to lose their cases and be deported. Only 10-14% of all detained immigrants are able to secure legal counsel, compared to nearly 40% for non-detained immigrants. Immigrants in civil immigration proceedings, including those who are detained, are not appointed free legal counsel. Often, many detained immigrants in New Mexico appear pro se (unrepresented) in their proceedings. There are only approximately six pro bono attorneys in New Mexico who are able to assist detained immigrants. That is six attorneys for approximately 2000 people. 
Even with lawyers, we see people in detention lose their cases at far higher rates. Only 3% of unrepresented detained people win their cases. Represented detained immigrants are successful 32% of the time, compared to a 78% success rate for non-detained immigrants with legal counsel. There are a myriad of factors that impact a detained person’s ability to win their cases. At its core, immigration detention is intentionally disempowering and disorienting, and creates often insurmountable barriers for asylum seekers and their lawyers to win their cases. From the inability to access information in one’s own language, to Biden’s asylum ban that is more destructive than Donald Trump’s, to horrific mistreatment and human rights abuses in detention centers, legal practitioners are observing people with strong asylum claims losing every single day in New Mexico, and being deported back to danger. 
DOCUMENTED HUMAN RIGHTS ABUSES AND DUE PROCESS VIOLATIONS IN NEW MEXICO’S ICE DETENTION FACILITIES
People in detention, advocates, and communities have accurately documented human rights abuses and due process violations that occur with alarming frequency inside of New Mexico’s three ICE detention facilities. 
People consistently report that they are denied the medical and mental health care that they need. For example, when people are experiencing a mental health crisis and have thoughts of suicide at Torrance or Cibola, they are not provided appropriate interventions nor services. Instead, they are punished by being taken to a cold, dark room, and placed in suicide smocks. They are isolated, only exacerbating the situation, and not released until they say the thoughts have subsided. 
People report completely horrific mistreatment by prison officials and ICE staff. At Otero, a formerly detained person reports being referred to as “the pirate” because he was missing an eyeball that had been lost due to the persecution he suffered in his home country. At all three facilities, people report hearing racist and derogatory comments made about them on account of their national origin. People report being treated worse than animals, and report being looked at by guards and ICE officials with disgust. Indeed, one racist comment was even made by a Torrance official to an NGO employee during an inspection of the facility.
Rotten, inedible food is a constant in detention. Men at Cibola are frequently reporting seeing plastic in their food. People at Torrance and Otero similarly report receiving inedible food that is raw or undercooked, or otherwise unsanitary and unsafe for them to eat. Nearly everyone in detention has reported dramatic weight loss while detained. At Torrance, there is an alarming lack of clean water available for men to drink. Some report only receiving two cups of water per day, and report hours-long delays in getting more water once requested. There are regular and ongoing rodent and bug infestations at the facilities, sewage problems, crumbling infrastructure, and ongoing issues with the physical conditions in each detention center.
These horrific conditions that people are subjected to inside of New Mexico’s detention facilities are incredibly debilitating. People have expressed to advocates complete exhaustion, hopelessness, and a desire just to be deported because they simply cannot take it anymore.
Legal service providers filed an administrative civil rights complaint on August 21, 2023, regarding the ongoing pervasive due process violations and human rights abuses occurring at Torrance County Detention Facility. The complaint provides a summary of dozens of violations committed by DHS and CoreCivic at Torrance since the facility was repopulated in 2019. Rather than address those problems reported by people in ICE custody, advocates, and the DHS Office of the Inspector General (the government’s own watchdog), DHS repurposed Torrance in January 2023 to conduct rapid asylum screenings, and swiftly transfer noncitizens in and out of the facility. In so doing, DHS has regularly blocked migrants’ access to legal counsel, engaged in due process and privacy violations during the asylum interviews, and mistreated noncitizens in its custody. 
In November 2023 at Cibola, CoreCivic officials used excessive force against a group of men; specifically, by releasing pepper spray into one of units, turning off ventilation, and engaging in collective group punishment in response to alleged malfeasance by a few. Men were vomiting, bleeding from their noses due to prolonged exposure to the chemicals, and were forced to stay and sleep overnight in the unventilated area without proper cleaning of the unit. Advocates filed an administrative complaint about the incident in December 2023, which remains pending.
These types of administrative complaints are filed constantly with DHS’s oversight agencies, as it is often the only way to submit complaints about ICE detention to the federal government. However, these agencies do not have the power to enforce its own recommendations when investigation situations inside of ICE facilities. The Office of Inspector General (OIG) recommended that Torrance be closed in March 2022 due to the unlivable conditions of confinement, and those conditions did not improve by the time OIG inspected the facility again six months later, where it renewed its call for Torrance to be closed. However, OIG cannot enforce its recommendations. Only the Secretary of Homeland Security, in consultation with the Acting ICE Director, can make the decision about whether to follow its oversight agency’s advice. 
Due to political pressures, DHS is refusing to close New Mexico’s dangerous ICE facilities. In light of this failure, New Mexico has the opportunity to stop its complicity in this behavior, legal violations, and human rights abuses by passing the Dignity not Detention Act. 
LEGAL ANALYSIS OF THE DIGNITY NOT DETENTION ACT
Intergovernmental service agreements, or IGSAs, are contracts between the federal government and state or local governments to provide a service. ICE primarily uses IGSAs to acquire ICE detention space, instead of contracting directly with private entities because there are fewer requirements for documentation and competition in an IGSA arrangement. In other words, ICE utilizes these agreements as a shield to what is ordinarily expected in government contracting agreements with private entities. 
If passed, the Dignity Not Detention (DND) Act would prohibit New Mexico governmental entities from entering into contracts to detain people for civil immigration violations, and require any New Mexico governmental entities with existing IGSAs to exercise the termination provision in the contracts. If an IGSA ban were passed in 2024, it would require that contract termination provisions be exercised by May 15, 2024. The Act would also prevent any other arrangements or agreements with New Mexico public entities which would help establish and operate facilities to detain people for civil immigration violations. 
An IGSA ban is not a private prison ban. The DND Act prevents New Mexico public entities from entering into IGSAs for the purposes of detaining people on civil immigration violations. It only regulates behavior of public entities. It does not regulate behavior of private entities nor the federal government. The bill does not ban private prisons, nor require that prisons be closed. Similar bills have passed in California, Washington, Illinois, Maryland, Oregon, New Jersey, and most recently this year in Colorado, and all have been upheld as lawful. 
IGSA bans have been upheld as constitutional. In McHenry County v. Raoul, the Seventh Circuit upheld the constitutionality of the IGSA ban in Illinois. 44 F.4th 581 (7th Cir. 2022). The court found that the IGSA ban is not preempted by federal immigration law because it is a legitimate exercise of the state’s historic power to regulate the health and welfare of individuals in the state. The DND Act does not regulate the federal government. Instead, the DND Act regulates the behavior of New Mexico public entities by prohibiting them from entering into contracts for the purposes of immigration detention, where there are numerous concerns related to health and safety. And importantly, an IGSA ban in New Mexico would not obstruct the ability of the federal government to utilize its own federal facilities or to contract with private entities.
Additionally, an IGSA ban is not unlawful under the Ninth Circuit decision in Geo Group Inc. v. Newsom, which held that California’s private prison ban was preempted by federal immigration law and violated intergovernmental immunity, and therefore violated the Supremacy Clause of the US Constitution. 31 F.4th 1109 (9th Cir. 2022). An IGSA ban is not a private prison ban. Indeed, California’s IGSA ban AB103, which was passed several years before the private prison ban, was not impacted by Geo Group decision, and so an IGSA ban remains valid in California.
An IGSA ban was upheld similarly in CoreCivic v. Murphy, No. CV 23-967 (RK) (TJB), 2023 WL 5556025 (D.N.J. Aug. 29, 2023). In that case, the District Court ruled the private prison ban in New Jersey’s legislation was unlawful, but upheld the legality of the IGSA ban which was contained in a different section of the bill. 
The DND Act is an IGSA ban, which regulates the behavior of local governments and public entities, and bars any New Mexico public entities from entering into any agreements that facilitate ICE detention. The DND Act does not prevent private entities from entering into contracts with the federal government. The DND Act does not attempt to regulate the behavior of the federal government. The DND Act is clearly constitutional and would withstand legal challenge. 
An IGSA ban does not violate the state constitution for requiring contract termination. Each of New Mexico’s IGSAs contain contract termination provisions, all of which are contained at Article 8 of each contract. No conditions nor requirements need to be met for either party to exercise the termination clause. The parties must only provide notice of either 60 or 120 days to terminate the contract. Termination for any reason or no reason at all is already contemplated under the contract. These provisions are exercised with regularity across the country, and indeed, have occurred in New Mexico. 
Both the New Mexico and United States Constitutions have within them a Contract Clause that restricts the power of the State to disrupt contractual arrangements. See N.M. Const. Art. II, § 19; U.S. Const. Art. 1, § 10, cl. 1. The New Mexico Constitution states that, “No… law impairing the obligation of contracts shall be enacted by the legislature.” N.M. Const. Art. II, § 19. The Supreme Court established a criterion by which states can interfere in existing contracts. See Home Bldg. & Loan Ass’n v. Blaisdell 290 U.S. 398 (1934). First, does a regulation substantially impair a contract and if so; second, does the state have a legitimate public purpose in doing so? Lastly, is the regulation a reasonable way of achieving the state’s purpose? This evaluation of the federal Contract Clause has been adopted by the New Mexico Supreme Court where, “federal Contract Clause jurisprudence will, in general, be applicable in determining whether a particular state law violates the Contract Clause of our state Constitution.” Los Quatros, Inc. v. State Farm Life Insurance Company, 110 N.M. 750, ¶ 35 (1990). 
New Mexico case law in Temple Baptist Church, Inc. v. City of ABQ, 1982-NMSC-055 states that existing contracts are subject to the legitimate exercise of the state’s police power. This holding is consistent with case law across the country, which affirm that constitutional prohibitions against impairment of contractual obligations do not prevent a proper exercise by the state of its police power by enacting regulations reasonably necessary to secure the health, safety, or general welfare of the community. The contract termination provision in the IGSA ban is also lawful under National Building v. State Board of Education, 1973-NMSC-053, where the New Mexico Supreme Court held that a general appropriations bill that required termination of the state board of education’s lease agreement, did not unconstitutionally impair obligations of the rental contract because the rental contract had specific provisions which contemplated termination. 
As explained further below, there is a strong public policy argument which justifies the interference with the existing three IGSAs in New Mexico. The failure of the federal government to comply with recommendations of its oversight agencies which have recommended closure of at least one New Mexico detention facility, in addition to ongoing deaths, medical neglect, and mistreatment warrant the legislature’s actions in requiring IGSA termination.
Notably, Colorado has a similar ex post facto and impairment of contracts provision in its state constitution, and this was not a barrier to passing the legislation which required termination, nor do they think the legislation will be challenged on these grounds or any other grounds. 
THE REAL ECONOMIC IMPACT OF AN IGSA BAN
Contracts with private prison companies are inherently risky. The companies can terminate existing contracts once it sees a facility is no longer profitable. There are termination provisions in each of the three IGSAs in New Mexico, and the arrangements with each of the private prison companies. These termination provisions are exercised with regularity. For example, CoreCivic pulled out of Torrance in 2017 due to low profits, and MTC threatened to terminate its contract at Otero in 2020 because of low profits. These counties have known and acknowledged for several years the need to be less dependent upon prison economies because of this unequal power balance, and the ability for private prison companies to devastate counties in an instant.  
An IGSA ban does not result in job loss. Nearly all facilities across the state are woefully understaffed, including the three facility – Torrance, Cibola, and Otero – that detain people in ICE custody. Otero County Processing Center is 60% staffed, and many of the staff are from El Paso. That means 40% fewer staff focused on ensuring the health and safety of migrants, the health and safety of those who work at the facility, which includes immigration judges and their court staff. At Torrance, the facility has only been able to fill 66% of their positions with “local” employees, which frequently include people from Albuquerque and not the county. The facility is spending thousands of dollars to bring out of state staff from other CoreCivic facilities to achieve staffing of 80%. Those staff are not from New Mexico and they are not immersed in the community. They reside in barracks in the county for a few months before their contract is up and they leave to return home out of state. Similarly, at Cibola, they have only been able to fill 68% of their positions with local employees. Even with staff from out of state, Cibola has only achieved 77% staffing levels. 
All of these sites also detain people in criminal custody, Marshal custody, and local custody. In the situation of Otero, the prison is across the street from the ICE detention center. The impact of an IGSA ban is preventing the detention of people in ICE custody. It does not eliminate bed space; it does not prevent other uses of the facility. Because these facilities will likely still operate as prisons after an IGSA ban is passed, it’s likely that due to staffing shortages that no jobs will be lost, because all of these facilities are chronically understaffed to begin with. An IGSA ban may actually help these facilities achieve adequate staffing levels. 
Financial loss by counties will be minimal. Otero County owes approximately $30 million on its revenue bond that it took out to build the Otero County Processing Center. They have until 2028 to pay the bond. It was previously conceded by the County Attorney that they do not believe in private prisons and would like to move away from them, but that they feel strapped by the bond. Nevertheless, the county attorney asserted that he would agree to an IGSA ban if it permitted the current contracts to expire because he believes the bond will be paid by then.  
For Otero, that means a detention contract until March 31, 2025. If an IGSA ban bill were passed in the 2024 session, contract termination would be required to be exercised by May 15, 2024. Under the Otero IGSA, 60 days’ notice is required for termination, meaning no ICE detainees would be held there beyond July 15, 2024. Additionally, Otero remains free to repurpose the facility for other uses, to make it profitable. Furthermore, while MTC is guaranteed millions of dollars each month regardless of how many people are detained at the processing center, Otero County collects just $1.50 to $1.55 per inmate per day, per its updated contract with MTC, less than half of the amount they receive for individuals in criminal custody across the street. 
Lastly, in a report produced by the ACLU of New Mexico, a UNM professor and financial expert Reilly White, opined that if Otero were to close prior to paying the bond, the account set up for paying back the bonds has enough reserves to keep making payments while the county decides what to do next, such as repurposing the facility for a different use. An alternative use to the facility is permitted because the revenue bond is not tied to the facility only being utilized for immigration detention. The county has conceded this on multiple occasions. Moreover, expert Reilly White reported that there is no obligation for the county to pay the bond back, and that failure to pay would not directly impact the county’s credit rating. 
For Cibola: In a report by the Institute for Policy Studies, it was highlighted in the 2018 state auditor’s annual fiscal report that Cibola County Correctional Center had a net operating loss of $2.8 million. To offset this loss, the county “transferred in” roughly $2.8 million from other financing sources. The financial statements from the auditor’s report suggest that Cibola County actively chose to shift money allocated for “Governmental Activities” — which includes work related to public safety, health, and welfare — to the detention center. This transfer allows the detention center to appear as if it is making profit for the county, which it is not. According to the Institute for Policy Studies, that $2.8 million could instead be used to hire 34 elementary school teachers, 37 clean energy jobs, 49 infrastructure jobs, or 266 military veterans receiving VA medical care. But instead, Cibola county continues to fund a detention center that demonstrably drains the economy of that county. 
For Torrance: The vast majority of the $2 million received each month from ICE goes to CoreCivic for operating expenses. Torrance County’s financial benefit is property tax revenue and an administrative fee to act as the middleman in the IGSA. Torrance will continue to generate that income even after an IGSA ban, because the bill does not require closure of the facility. 

