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Transparency and Public Participation
Over the last 15 years the New Mexico Legislators and Legislative staff have dramatically increased the transparency and efficiency of the legislative process. But there is always room for improvement.
Below are some areas that open government advocates would like to discuss with legislators and legislative staff.

A key, often overlooked aspect of transparency and open government is the process by which legislation is made – the technical, administrative steps that a piece of legislation goes through on its journey from introduction to law. New Mexico has one of the most abbreviated legislative sessions of any legislature in the nation. A flood of bills, memorials, and resolutions, and changes to those documents, rush through a very small pipeline at breakneck pace, making it difficult, if not impossible, for members of the Legislature, advocates, and the public to keep track of what is happening. 

There is much about the pacing of events during the Legislative Session that cannot be easily fixed. But there are some straightforward, simple changes that the Legislature could, and should, make to ensure that the process of creating legislation is open, transparent, and accessible to all. 
1. Reform procedures concerning substitute bills.
The Problem:  At present, legislative processes allow for the introduction of substitute bills into committees or on the floor (these bills are formally called “committee substitutes” or “floor substitutes”). Substitute bills are either reintroductions of the underlying legislation with substantial changes made, or, quite often, complete re-workings of the underlying legislation. This creates tremendous transparency problems – for legislators, for advocates, and for the public. When a committee substitute is produced at a committee when debate is set to begin on a piece of legislation, no one is able to read and evaluate the substitute before being asked to provide comment on the legislation or before voting on the legislation. There are countless instances where public comment is taken on a piece of legislation, but that comment has no relation to the matter before the committee as the vote will be taken on a committee substitute that virtually no one has seen.
The Recommendations:   - Let’s discuss with legislators
2. Reform procedures concerning introduction of amendments.
The Problems:  The problems with amendments are similar to the problems with committee and floor substitutes – the legislators, advocates and public can be easily left in the dark concerning the true content of a piece of legislation. It should be noted there are two categories of amendments, each of which poses different concerns:

(a) Minor amendments that are made during the course of a committee debate on the legislation, such as changing the penalty of a crime from a petty misdemeanor to a misdemeanor, or correcting an error; or

(b) Substantial changes to a piece of legislation, up to and including an “amendment” that is in fact a committee substitute, striking out all of the language of a piece of legislation after the “Relating To” clause through the last line of the legislation.

Amendments of the first kind are the true spirit of amendments, relatively discrete, and easy to follow whether you are in the committee room or watching a webcast. With these amendments, however, a problem arises when multiple committees, and possibly the floor of one chamber, make multiple changes, sometimes amplifying changes that have already been made, and sometimes striking earlier changes and making new ones. At present, the only way to follow these changes as a piece of legislation progresses is to mark up a copy of the legislation on your own, for there is no central document that tracks all of the amendments.
Amendments of the second kind are far more problematic, and, as with committee and floor substitutes, completely change the legislation without anyone having the time or ability to evaluate changes before a vote is taken.
The Recommendations:  Let’s discuss with legisltors
3. Return the use of “dummy bills” to their original purpose.
The Problem:  The deadline for introducing bills is set by statute to be the midpoint of each Legislative Session. In recent years, however, the practice has crept into both chambers of introducing bills after this statutorily-imposed deadline under the cover of “public peace, health, safety and welfare” – the so-called “dummy bills.” These bills are technically introduced before the midpoint deadline, but solely have a bill number assigned, the title “Relating to the Public Peace, Health, Safety and Welfare”, and the beginnings of the required enacting clause, “Be It Enacted By the Legislature of the State of New Mexico:”. There is no content to these bills – content is added later through the use of the problematic committee substitute process discussed above. The use of dummy bills compounds the transparency problems of substitute bills by introducing legislation late in the legislative process and limiting time for proper deliberation of these bills, especially as they get caught up in the frenzy of legislative activity as the Legislative Session draws to a close. The dummy bills also are against the spirit of, if not in direct violation of, the State Constitution, which requires that a bill shall not be altered or amended to change its original purpose, and that the subject of bills should be clearly expressed in their titles. Bills “Relating to the Public Peace, Health, Safety and Welfare” of the state should do exactly that – the relating clause should not be used as a cover for late introduction of bills on any subject. 
In addition, many of these dummy bills have a form that seems to be in violation of Art, IV, Sec. 23 of the State Constitution which states, “Any act necessary for the preservation of the public peace, health or safety, shall take effect immediately upon its passage and approval, provided it be passed by two-thirds vote of each house and such necessity be stated in a separate section” – this is the “emergency clause” provision that exists for certain bills. As every dummy bills nominally is “necessary for the preservation of the public peace, health or safety” of the state, each of these bills should have the required emergency clause.

The exception to the introduction deadline was created to allow for late introduction of bills so that the Legislature, which meets for such a limited time already, could react to state emergencies if something transpired in the second half of a Legislative Session. The present use of dummy bills makes a mockery of the process, a legislative parlor trick that circumvents the clear intent of the State Constitution.
The Recommendation:  A Joint Rule should be adopted stating explicitly that bills introduced after the statutory deadline shall be in response to a true emergency in the state. The present use of dummy bills for other reasons should be ended.
4. Properly inform the public of committee and floor session agendas and follow those agendas.

The Problem:  At present there are 14 House Standing Committees and nine Senate Standing Committees. Some of these committees publish their proposed agendas well in advance of their meetings, while some do not post an agenda until after the meeting has begun. And while the floor agendas for each chamber are printed in advance of the floor sessions, the listing of items to be debated often does not track the items as they are listed on the published agendas. These inconsistencies and problems with advance notice of what measures are to be debated makes it exceedingly difficult for anyone who is not paid to be at the Roundhouse every day of the session to follow debates on legislation, let alone participate in providing public comment on legislation when that option is available.
The Recommendations:  A Joint Rule should be adopted requiring

(1) That committees post their agendas, at the committee office and online, by the night before the committee meeting and post updated agendas on the website as agendas change;

(2) That committees follow the posted agendas, hearing legislation in the order listed on the agenda; and
(3) That floor debates in each chamber shall follow the agenda order and that updated floor agendas be posted online.
Efficiency and Effectiveness

Other measures that could be taken would require a cultural shift in the Legislature but should be considered to make the workload more reasonable and productive and allow more time for measured deliberation of legislation. These include the following:

1. Streamline the confirmation process.
The Problem:  The Senate Rules Committee is one of the most important Standing Committees in the Legislature. Not only do a great many of the bills get assigned to Senate Rules, giving the committee a large workload, but the Senate Rules Committee is also responsible for passing first judgment on numerous appointments to state agencies, boards, and commissions. Routine and noncontroversial appointments clog up the work of the Senate Rules Committee and the Senate Floor, wasting precious legislative time. The result is that important pieces of legislation linger on Senate Rules’ agenda, often for weeks, and either do not get the hearing time they deserve or get no hearing whatsoever, stopping the process.
The Recommendation:  The Senate Rules Committee should meet before the start of the Legislative Session in order to conduct its duties regarding confirmations before the Session begins. The intent of adding Art. IV, Sec. 42 to the NM Constitution in 1986 was to allow the Senate Rules Committee to operate as an interim committee “for the purpose of conducting hearings and taking testimony on the confirmation or rejection of gubernatorial appointments.”
2. Limit the number of pieces of legislation each member can introduce.
The Problem:  There is no limit to the number of pieces of legislation that a New Mexico legislator can introduce. Given the abbreviated nature of the state’s Legislative Session, a great deal of time is used on pieces of legislation that have no hope of working their way through the system before the session ends. Not only does this impose unnecessary and excessive burdens on every aspect of the legislative process, it also means that tremendous expenses are realized to draft, print, copy, distribute, and analyze these pieces of legislation that have virtually no hope of becoming law.

The Recommendation:  Roughly one third of the states have some sort of limit on the number of pieces of legislation that can be introduced by members. In some states, the limit is set across the legislature, in others there are different limits depending on the chamber. The Legislature should consider adopting a Joint Rule imposing a uniform limit on the number of pieces of legislation that each member may introduce, or each chamber should consider a Rule limiting the number its members can introduce.

3. Restrict the use of memorials.
The Problem:  The number of memorials considered by the Legislature in each session has proliferated in recent years. For instance, in the 2017 Legislative Session there were 22 House Joint Memorials, 124 House Memorials, 28 Senate Joint Memorials, and 147 Senate Memorials. These memorials take up valuable debate time, and are drafted, printed and distributed at tremendous expense. Often committee and floor time in the closing weeks of a Legislative Session is taken up with discussing recognition memorials, time that would be far better put to use debating legislation and moving legislation along in the process before the legislative clock runs out. 
In addition, many of the memorials violate the Legislature’s own Rules. Joint Rule 6-1 states that “[t]he legislative instrument for official expression of condolence by either house in case of death or sickness and for congratulatory messages and acknowledgments of achievement shall be a certificate;” and that “[n]o bill, resolution or memorial shall be used for official expressions of condolence, congratulations or acknowledgments of achievement.” Many of the memorials introduced in each chamber are explicitly for such congratulatory purposes.
The Recommendations:  The Legislature should examine ways to deal with condolence & congratulatory memorials, especially during the quarter of the session.
4. Further restrict the introduction of identical bills in both chambers. 
The Problem:  Identical versions of pieces of legislation are often introduced in both chambers, which not only duplicates the time and effort on this legislation, but can lead to errors or contradictions if a piece of legislation is amended differently as it goes through the legislative process. When time (and budgets) are short, as is the case with the New Mexico Legislative Session, it does not make sense to have duplicative efforts underway.
The Recommendation:  The Legislature should adopt a Joint Rule expanding the current prohibitions on introducing interim committee bills and governor, state agency or department bills in both chambers (see Joint Rules 10-1(B) and (C)) to cover all legislation.
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